
MD/Director vicarious liability: Function prevails over designation  
 
1. It is not the designation but the function or role played by a director, which is 
instrumental in affixing liability on such person. Director can only be prosecuted if 
there was sufficient evidence of his active role or where the statutory regime 
attracts the doctrine of vicarious liability. 
 
2. Various statutes under Indian law have laid down provisions in respect of 
offences by companies imposing vicarious liability for the acts of the company 
upon its directors, and other officers occupying key managerial (including MD) 
positions. Vicarious liability refers to a situation where someone is held 
responsible for the actions or omissions of another person. 
 
3. The companies Act clearly defines the term “officer in default” in Section 2(60). 
It includes whole time directors, key managerial personnel (including MD), 
directors, persons charged with specified responsibilities of the affairs of the 
company and a director where such contravention had taken place with his 
consent or connivance. The term “officer in default” has been once defined and 
then used in several provisions of the Companies Act violations.  
 
4. In case the statute does not specify as to who shall be responsible for the 
offence committed by the company, the complainant has to make specific 
allegations on the respective persons and furnish sufficient evidence to prove a 
person guilty of an offence.  
 
5. There is no vicarious liability in criminal law unless something is imputed or 
there is a specific statutory provision creating criminal vicarious liability. Further, 
there is also no provision in IPC, providing for vicarious liability upon the Directors 
of the Company. 
 



6. A person vicariously liable for acts of the company may be prosecuted 
simultaneously with the company. 
 
7. If the director can explain that he had no role to play in the alleged default or 
that he did not perform his duties assigned to him under the agreement of his 
appointment, the presumption of guilt and thereafter penalty cannot be fastened 
upon him. 
 
8. The principle of alter ego can only be applied to make the company liable for an 
act committed by a person or group of persons who control the affairs of the 
company as they represent the alter ego of the company; however, it cannot be 
applied in reverse direction to make the directors of the company liable for an 
offence committed by the company. 
 
9. The MCA vide circular no. 5 on 02/03/2020 (MCA) had assured that no 
prosecution proceedings would be initiated against Independent Directors and 
Non-Executive Directors of Companies without the availability of sufficient pieces 
of evidence of their involvement in frauds committed by the companies. 
 
10. Independent Directors can only be held responsible for irregularities of 
records if the Company has no whole-time directors or key managerial personnel 
(including MD). 
 
11. MCA had issued a circular dated 25th March, 2011, on prosecution of 
Directors and clarified that the prosecution should be filed primarily against the 
Managing Director and against such Directors who were in charge and responsible 
for the affairs of the Company. 


